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["Introduced

' Advertised_ :

~ [The Council of Govemnments (COG) has asked that the Clty .
- lof Gazthersburg support proposed federal. Ieglslataon that - will |
facilitate - imutual aid " agreements by !lmltmg I|at::|I|tyB and

provrdlng emergency assistance. across 'state’lines. For. your |

o review,:| have attached a white paper drafted- by COG on th:s
|ssue»and a copy of the proposed Ieglslatlon L

; Whlle the Clty of Galthersburg currently has a mutual ald -
| agreement in effect with’ Montgomery ‘County, ‘the:: events of
s 'September 11, 2002" the sniper.. attacks iinthe fall of 2002;
| and the threats of blolog:cal attacks hlghlaght the need and‘
L ',value of mtergovemmental plannlng and cooperat:on L

:‘Clty, Attomey Abrams has rewewed the proposed federal |
s :_Ieglslatlon and beheves lt is. |n the;Cutys best mterest

DESIRED OUTCOME

Hearing Date -

Record Held Open

. Approve resolutlon

Policy Discussion




RESOLUTION NO.

RESOLUTION OF THE MAYJOR AND CITY COUNCIL IN SUPPORT OF THE
PROPOSAL ‘OF THE:COUNCIL{OF GOVERNMENTS FOR FEDERAL: LEGISLATION
TO FACILITATE MUTUAL:V\ID 'AGREEMENTS BY; LIMITING LIABILITY:IN

PROVIDING EMERGENCY ASSISTANCE ACROSS STATE LINES" :

WHEREAS the terronst attacks on Septemben11 2001 the smper attacks in the_ S

_ fall of’ 2002 ‘and the threats of: blologlcal attacks hlghllght the need for and value ‘of
.y mtergovernmental plannlng and programmlng |n the reglon and "

HEREAS most of the resources for respondlng to such dlsasters are provuded by | |

e 3Iocal go‘}Vernments and ‘

a %HEREAS an ad hoc group cons:stlng of Councrl of Govemments (GOG) member ,
govem nts the State Attorneys General, and! representatlves from the: Department of‘
L Homeland sSecurlty have%et to consider how toi improve mtergovemmental mutual aldgand

' address issues assocuated wnth lmmunlty of govemments and the|r employees rendenng S

o emergency aid; and

V}'HEREAS the ad hoo group has developed the attached proposed federal?
legislation to gsve localities: and thelr personnel greater secunty to enter mto amend andr-
=|mp|ement mutdal a|d agreements ' : o

V}IHEREAS the Counc1l of Governments has requestedgthat member Jurlsdlctlohs{" L
- take fon'nal action supportlng the’ proposed Iegrslaﬂons |ntroduct|on and passage o

_ NOW THEREFORE BE IT RESOLVED that the Mayor and. Crty Council of- :
- Galthersburg does. hereby. endorse introduction of the proposed legislation in Congress:
-and requests its Iegrslatlve delegatlon and the United States Department of Home!and- '
'Secunty to support such Ieglslatlon and ‘

_ BE IT FURTHER RESOLVED that the Mayor and City Councﬂ dlrects that the_
Natlonal Capltal Reglon Emergency Preparedness Council, the Coalition of Goverments;’ -

| the Ieg:slatlve delegatlon and the: Department of Homeland Security, be adv:sed in. th|s .

'resolutlon e %

ADOPTED by the Clty Councn thrs 7th day of July, 2003.

_ _ SIDNEYA KATZ Mayor and
' ' ' . President of the Councrl '
_THIS ISTO CERTIFY that the foregomg o :
* Resolution was adopted by theCity Counoll ;
- in public meeting assembled on the 7th :
o --day of July, 2003 L

. Da\rid B Humpton,-Ci_tyj Manager- -
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Gmthersbwg

. A CHARACTER COUNTS! CITY

B '(VIA FgcsmeE &MAIL -
- -;TO _Dav1d Humpton C1ty Manager

| FROM - --StanleyD Abrams :C1ty 'Attome : _
SUBJECT | COG Proposal for Federal Mutual A] Agreement Legmlatlon

DATE: | July2 2003

Wxth reSpect to this leglslanon and the i 1ssue of hab1hty, I read the proposed law and
supportmg matenal to say:

(1) - That the Clty anda C1ty ofﬁcer or employee rendermg aid outside of the Cxty _
. pursuant to'a Mutual Aid’ Agreement authorized under this. legislation will
- _have absolute immunity from liability and mdemmﬁcauon and re:mbursement :
wlll be governed by the terms of the: agreement '

(2 That the Cny and any City. officer retain all present 1mmumt1es as authonzed __

- under Maryland statutory: and ‘common law where a third party is injured
ﬁ pursuant to the actions of a responding Jurisdiction, police or public officer
- actinginthe City of Galthersburg undera Mutual Aid Agreement. The limited
_ liability and immunities are explained on pages 4 &5 of the COG White
Paper Memo. Consequently, these actions and extent of liability remain
unchanged from present law.” "The issue of indemnification and re1mbursement

. would be eovered by the Mutual Aid Agreement -

| hope thxs o]anﬁes the matenals prowded to you It is stﬂl my recommendatlon that__' )
we support these efforts to get this leglslatxon passed :

‘ ~City of Galthersburg 31 South Summut Avenue, Ga:thersburg, Mary!and "0877 2098 - ‘
- 30! 258-6300 * FAX 301.948-6749 « TTY 301.258-6430 = cityhall@ci, ganhmburg md.us * www,ci; gau:hersburg md.us o

. MAYOR : . . Lot COUNGIL MEMBERS o T CITY MANAGER,
. Sidney A Katz B s Stanley ), Alster A - - David B. Humpton
: : [ Genalding E. Edens B : - R
1 "Henry F. Marrafia, Jr,
lohn 8. srhlfchtlng
Ann T, Somersel




_METROPOLITAN WASHINGTON {{Z), COUNCIL OF GOVERNMENTS
‘ Local governments woikfné togeth er for a bencr metropolitan region ,m} f;‘;’f"ﬂ) P g
| | § sl

June 13, 2003 - ‘
. District of Columbla ‘Stanley D. Abrams _ B oy
Bowle ' Gaithersburg City Attorney : _ Tl D
 CollegePark " .4550 Montgomery Avenue -~ e 7
| eerek Gounty Suite 760 North =~ - -
crooer . Bethesda, MD 20814
Montgomery County ‘ '
Prince George's County - Dear’Mr. Abrams:
Rockville : L - Do o _ o
Takoma Park The inability of local governments to enter into, amend, and securely implement Mutual Aid -
Alexandria + - Agreements has presented a thorny problem for several years, The events of September 11, 2001,
‘:::r'g("'f' County - and the subsequent efforts to provide regional support for homeland security and emergency
Fairfax County ~ Tesponse have highlighted the need to address and solve questions of soyereign immunity,
Fails Church * indemnification, and reimbursement, ' SR oo
Loudoun County S ' - Co e : _ o '
Manassas - - Over the last several months, attoreys representing COG member governments, the State Attorneys

Prince Willem County - General and other state officials, and representatives from the Department of Homeland Security
- have met to consider potential solutions. This ad hoc group has now fashioned & consensus solution
— a federal statute that addresses the immunity of governments and their employees rendering
emergency aid, and which permits the states and the local governments to elect appropriate levels of
indemnification and reimbursement by statute or agreement. L '

The proposed federal legislation and a supporting white paper (enclosed) were presented tothe -
National Capital Region Eme ' ss Council on June S, The EPC has requested -
that al! the region’s loca :governments review this proposed legislation and, if in agreement, take a
_formal action:supporting its introduction and passage. ' '

Please review with your administrative staff and attorneys and present this proposal to your
governing body for consideration and, hopefully, endorsement. The COG Board would appreciate
notice of any action prior to its meeting of July 9® and the EPC’s meeting of July 17%, so that the
concurrent positions of the region’s governments may be transmitted to the administration and

. Congress. o - S : '

202.962.3733, or lruck@mwecog.org.

Sincerely

If you-or your staff haire any Questions,ﬁpiease contact Lee Ruck, COG’s General Counsel, at

David J. Robertson
Executive Director
Enc: Proposed Statute
“White Paper :
Ad Hoc Group Participants
Cce: CAOs . | _
Chief Elected Officials

777 North Capitol Streef, N.E. Suite 300 Washington, D.C. 20002-4290 .
Telephone (202) 962-3200 Fax (202) 962-3201 TDD (202) 962-3213 Internet http://'www.mwcog.org

PRINTED ON RECYCLED PAPER



participate in such agency, from trme to t:me to address common reglonal |

k problems and challenges _ _ |
B “NATIONAL CAPITAL RBGION” means the area encompassed by the

Junsdlenons partlc1pat1ng in COG, mcludmg the District of Columbia, Freden.ck .

- County, Montgomery County, Prince George’s County, the cities of Bowie,

College Park, Gaithersburg, Greenbelt, Rockville, and Takoma Park in Maryland,

~and the Counties of Arlington, Fairfax, Loudoun and Prince erham, andthe - -

Cities of Alexandria, Fairfax, Manassas and Falls Church in [ Virginia, and such |

- other jurisdictions. that provide aid to one or more of the aforesa1d Junsdrctxons

T pursuant to a Mutual Aid Agreement.

. Sec.103

Sec.1.04

“MUTUAL AID AGREEMENTS” means the Agreement(s) authorized under

~* Sections:1.03 and 1 06 for the provision of police, fire, rescue and other public .

. safety and health services to any Party to the Agreement(s) dunng an Emergency o
or pre-planned tralmng event. . _

MUTUAL AID AUTHORIZED y

'-Notw1thstand1ng any other provision of federal or state law, the Governments of

the District of Columbxa., the cities and counties in the National Capital Region, -

~ the Washington Metropohtan Area Transit Authonty and the Metropolitan

Washmgton Arrports Authonty (aParty or Parties), are authonzed to enter into . o

- Mutual Aid Agreements to a1d each other

R a) in the prov1s1on of pohce, ﬁre health, rescue and emergency med1cal semces, o
b) in managmg or respondmg to any Emergency; and - : :

¢) in prepanng and trmmng for any of these activities. .

The Umted States and the States of V1rg1n1a and Maryland may aIso Jom in these

Agreements Other than as- descnbed in'this Act, the rights and responsibilities of

| - the Parties to a Mutual Aid Agreement entered into under this Act shall be as
= descnbed in the Mutual Ard Agreement

DISTRICT OF COLUMBIA

' When the Mayor of the Dlstnct of Columbla declares a state of emergency or

. when mutual aid assistance. is rendered under Section:1.03, the provisions of this _

Act shall supercede any provisions of existing law, including those unposed by
the Federal Antideficiency Act, Section 446 of the Home Rule Act; and the -

'~ provisions of an Act to provide for a mutual aid plan for fire protection by and for o |
the District of Columbia and certain adjacent communities in Maryland, and '

Vlrgnna, and for other purposes, as amended, approved August 14, 1950 (64 Stat. |

. - 441;D.C. Official Code §5-414), to the extent that the provisions of these e:ustmg
. laws conﬂlct, or are 1ncon51stent, wnh the prov1s1ons of thrs Act



Sec. 105

LIMI’I‘ATiON ON LIABILlTY

No Party or its ofﬁcers or Employees rendenng aid or failmg to render aid

R  pursuant'to a Mutual Aid‘Agreement authorized under this Act, nor any Party or-

~ Sec.1.06

. -its officers or Employees engaged in training activities with another. Party under a
‘Mutual Aid Agreement, shall be liable.on account of any act or onussron to any '

person or ennty

: SUPPLEMENTARY AGREEMENTS

Nothmg herem shall preclude any Party toa Mutual A1d Agreement from entenng | "

~into supplementary Mutual Aid Agreements with less than all the Parties, or wrth i

another, or affect any other agreements already in force between states and

'localrtles L

The Lumtatton of Llabrhty prov1ded for in Sectlon 1.05 of the Act shall apply to

Supplementary Agreements un]ess the Supplementary Agreement explrcrtly

: provrdes otherwrse



: -.'Sec_.._I.OI »

| Sec.: 102

June 5, 2003

y NATIONAL CAPITAL REGION _
MUTUAL AII) AUTHORIZATION ACT

" FINDINGS

(@) The terrorist attacks on September 11, 2001 in New York City andin

- Arlington County, Virginia, resulting in grievous loss of life and the -
concomitant disruption of our national and regional services, the. smpcr

e . attacks in the fall of 2002, and the threats of biological attacks. hrghhght the ,' L

- need for and value of mtergovemmental planmng and pro grammmg in-
. substate reg:onal areas I :

(b) Eprsodes of thrs kmd rcqurre a reglonal response and most of the. resources
- for responding to such drsasters - manpower, equlpment and expertlse are .
provrded by local governments T

-(c) 'I‘he Nattonal Cap1tal Regron wrll continue to be a pnme target for terronsts

because it is the seat of our natlonal government and the federal rnterests
| permeate the whole regron S |

~{d) Notwrthstandmg a proud hrstory of rnutual a1d among the District of

Columbia and cities and counties planning and cooperating through therr _]OIIlt :

agency -the. Metropohtan Washington Council of Governments - the provision S

of mutual aid onia regional basis to respond to terrorism attacks and other
emergenczes is nnpeded by, the disparate laws of the states and the Drstnct of -
Columbxa relatmg to: habrhty : : . :

(e) Congress should use its authonty to address this mterstate problem and _

facrlltate these cnttcal mutual ard responses

DEFINITIONS

“EMERGENCY” means an Emergency declared by the President or Governors of
- Maryland Virginia-and/or Mayor of the District of Columbia, or an undeclared - =
- emergency, incident or situation within the National Capital Region whrch '
tnggers Mutual Aid under the terms of a Mutual Axd Agreement :

“EMPLOYEE” means the Employees of the Party, mcludmg its agents or

_authonzed volunteers who are committed in a Mutual A1d Agreement to
'provxdrng an Emergency response B - .

“METROPOLITAN WASHINGTON COUNCIL OF GOVERNMENTS (COG)” i
means the joint agency; of the Governments of the District of Columbia, and the :

f . cities and counties‘in the State of Maryland and Cor_nmonwealth of Virginia that_: |



- PROPOSAL FOR FEDERAL LEGISLATION. =
-TO REMOVE THIRD PARTY. LIABILm -
-+ .. .ASALIMITING FACTOR - D
TO MUTUAL AID AND EMERGENCY ASSIST. ANCE
BETWEEN AND AMONG THE-LOCAL GOVERNMENTS
OF THE NATIONAL CAPITAL REGION - '

GOAI.S OF PROPOSED FEDERAL LEGISLATION

1. Authorize reglonal Mutual Ald Agreements for Polrce Fire, Rescue, Emergency% =
_Medlcal Servrces, and’ other sennces amongy the governments of ‘the District ot;:.
-~ Columbia, ‘Cities . and counties in‘the Metropolltan Washington Region,,; :
?Washington Metropolitan Area Transnt ‘Authority, - an . the - “Metropolitan;. -
B f\;dashli;igton Airports Authority and the United Stateséandis ates: of Virglnla and

M ryland '

2 '-'m't |iabi"tv ofs the partles to the Mutual Aid Agreemenls and their employees in
s making an emergency respOnse or during ‘cralning for such response DR

BACKGROUND

o -For over forty years Iocal governments |n the Natlon‘al Capltal Reglon have entered into{ L
formal. agreements setting forth the: ‘conditions and ‘procedures for prowdlng mutualaid

“In ‘time of- emergency ‘or. need; Through theu Metropolitan Washlngton -Council of,

ST Govemments (“COG ’), over thirty, such agreements. have been executed between twoi '
- or’moreé’ local govemments coir .

'emergen% medical; and- public. works. services. :Since ‘these agreements: were first' .
. executed, it has become apparen that the necessary legal authority, and protel:tions are‘-
not: availablei to give: IOCalItIES
-triggered by the agreements

/ering such:: vaned areas as. pollce, fre, rescue,;

j unty under the legal obligatlonsiand |ssues that are: =

'After the terrorist attacks in: Newg York and {\rlzngton County on September 11 2001 =

- there was heightened awareness of first responder mutual: aid. at a greateii !evel than;;

“ever before -Governments. :coopt rated “because clrcumstances required mutual aid.
_Fortunately, the generolfs anci courageous acts of cooperation during ‘these situations:
did-not. resuit in: I|t|gation over liability and related issues. ‘Preparation’ for secunty.‘;

| jduring the World Bank demonstrations brought the problem: of federal, state, and Iocal(ijﬂ- -
government mutual aid into stark focus as well. The: snlper mcudenls in the fall of 2002° .

: _wege another remlnder ‘of the: problem and the many, ways in: Wthh the need for:
'enhanced mutual cooperation and aid may be manifested L

t’il ;

: These legal developments gave rlse to. a serles of ongor g concems about the Iegal
: 'impllcatlons of a Iocal govemment‘ and |ts employees provlﬁmg ald to another local

f:':MutuaI Aid Immunitles Memo :
[ COGINCR'EPC 6[5[03 LR

Page 1



o govemment particularly when crossrng state boundanes COG member Jurisdictions
have identified provisionsiof ‘state Iaw and. of the . Dlstrict of Columbia that are an =~ -
o |mped|ment to existing mutual aid agreements for emergency assrstance and proposed Ll
o revislons to those: agreemenls ‘The problem is not'sisceptible to effective resolution by .
 thé individual Mutual, Aid Agreement members;l because of the interstate and nat:onai .
i security nature of thlS Nationai Capital?Region, they require'a federal solutron

The prif ary legai concems not susceptrble to Iocai or state. resolution is: that of |Iabllit\/ _

o third parbes Additional concerns are authority, indemmf‘cation and reimbursement.
- It Is-our! belref that,@ if the lrabzlityé issue canibe resolved andtexistmg impediments o
" removed. from state? Iaw ‘the states and " localities  can! address.the other: issues by

o Iegislatlon ori”agreement*‘E These terms wrll first: be defned be!ow to provrde%

: reference SRR

a frame oﬁ_'_ R

B -.Authority

o To enter into a mutual ard agreement a local government musl:l be given the power to-' '
~dosob its state, or, in the case of the. Distnct oliColumbia, by the. federai government L
- For thegmost part this. concept |55covered by a doctrme known as Dillonszule -a.
_longsta iding principle of local govemment law embraced byg the Junsprudence of botl'r

Maryland and \[rglnia

“It is a general and undrsputedlproposrtron of Iaw that a. munidpal corporation :
" possesses and can exercise the followmg powers and no others: L e
- “First,  Those" granted in express words, second those - necessarily, or fairly§§.
implied in-or incident to the powers\expressly granted third, those! essentlal to.

" the declared. -objects and purposes of the: corporabon ~ not simply, convement
- but indispensable.” 1 3. Dillon, Municipal Corporations, Section 89 at p. 145 (4m -
. ed. 1890). See Smith v. Edwards, 292 Md. 60i(1981); Arfington County v. White; .

| 528 S. E 2d, 706 (Va 2000)ﬁ Wi nchester V. Redmond 25 S.E 1 000 (v Va 18.96)

'.To gesolve the issues ra:sed by the need for up-to-date effectlve mutual aidi

i

: _agreéments requires parallel or co patibie authonty in all the partncnpabng jurisdictions '
- and may require parallel grants of owers from the tates and federal govemment

Indemmf‘catlon

Indemnlfcation, in the context of mutual aid s’ where the party reques{'ing 'assistance o

| _compensates a parb,% prowding assrstance for. anygloss it might’suffer. Such loss cangbe e

.property loss, e.g. it | damaged pumpen sent across a jurlsdlctional boundary to: respond o
toa fre, or it can take’ ‘the form of personal loss, e.qg.; the wages overbme or even:

. -medical . .costs. of empioyees ‘sent ' to the 'assistance of: - the requestlng party SN

_ _Indemnif‘cation can be govemed by* statute, but it is more: usually the prownce?’ of Lo

' _contractual provisrons betweenithe partles requestmg and fumishing assrstance L5 r

Mutual Ald Immunitles Memo i
COGINCR-EPC 6/S/03 LR -
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- Reirnburs'eme'nt ~'

'_ - Relmbursement |n th|s context refers to the payment og aIl or a part of the cosls of :
cp \gdlng emergen% ‘assistance:; by ‘another. entrtsg, usuallyt a state or% the federal
‘ gov

rnment?! Reimbursement iis almost always ‘provided: pursuant. to a: statutory or.

o ;regulatoryautho"zatlon and formulaﬁ and: usually reqmres a senior’ executive decnsion to.
'ftngger its}use, €.g., FEMA' regulatrons permrt ai
- ;presidential declaration oféemergency '

-VLlabllltv

Legal issues of tort Ilability, in the context of mutual aid refer to the iiablllty of partres -

~offering ass:stance under; a ‘mutual aid agreement for. injuries occurring to third | persons
inaj foreign Junsdlctlon For instance, . if ] 1 Montgomery County, Maryland gfre truck,

respondlng to a maJorif‘re in the District of Columbla at theirequest ofaWashmgton S

Mayor,: 1s: invoived in“anjaccident, what. law will: ‘apply;:to any “dispute : over potential

; liabfllty what courts might have JﬁﬂSdICtlon,i, and. which go emments are, in fact,’

- avallable. ias potentlai defendants? Slmllarly lsquestlons of juri ict:on,, procedure -and- :
- sdbstantive law. arise if Alexandna responds a District emergency or, Fairfax County to: _' |

a Pnnce Georges County mcudent ST -_

'_THE CONCERNS
| -Authorlty

- For Maryland Iocal goy;emmenls pollce mutual aid agreemenls require rec:procal-_'. _
_i,_mdemmf cation and waiver. of clalms by, eaéh ‘entity, against the iother fire mutual aid

agreements require waivi r,}of clarms in each"'agreement by each: entity; against the other.
and: rec:procal rndemnircation in agreements’ protecting federal propertles, ‘but not in

' othen fire: mutual aidi agreements Until recently, Maryland local: govemments could

only agree to enter. ipoirce mutual aid agreements for -declared’ emergencres - This
st’hctzon was ellmmated about two years ago.:'Up untllithat time, the’ requurement for
a ‘declared emergency preciuded fcertam mutual ald ‘agreements designed. to ‘aid: the

. :Distnct in: handling important national events such as protectlng the Inauguration and' -

lts participants

o \{irginia Iocal govemments on the otherihand are precluded from lndemnifcation that

arises from thlrc‘i:; party, liability, (1976 Repart of the Attorney General). Indemnification
by the District o Colurnbia is only authorized iffthere exists msurance for that purpose,' '

'which msurance as béen obialned by specif' ic budget act

. \?

‘Llabillty S e

* ' Mutual Ald Immunities Memo.

COGINCR-EPC 6/5/03 LR -
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"among aryland Virgima, an the District of Columbia

- Liabihty to third persons has been a complex and tncky issue for local govemments to .
. address When the requested assistance does not cross state boundaries, ; the ‘problem

has ;largely  been one of -agreement: between the. parties. :Since the tort: iaw (and the -

. ‘concomita t issues§o§ local government%habllsty) of ‘each state treais all- of its’ local
- govemments equally, entltaes ptovidlng mutual aid can generally agree on factors Wthh -
defne or%limrt torl: Irabrlity, includmg agency, respondeat stpe ior, and- ultimately-
' indemnifcatlon If: problems arlse; requ:nng ai Iegislative 'solution, th solution Ises in the

hands of a single state's leglslature

hen the requested assistance crosses state boundanes however a series of, problemsi' - g
atise! Most of these are founded in the reality, that the: costitutional; statitory, and
se Iaw affecting the: liability oflocal governmenis and their employees dlffers ragically,

S f- Virgmia The \lirginia common law provndes that countles enJoy soverelgn nmmunityt* N
o from tort, liability; claims tn! aliof[the“lracti ities. |

- Counties cannot be:sued in tort. unless explicitly 'permittediby statute Mann
~ i'-i'Aﬂ/ngtvn County, 199 Va 169,98 S.E.2d 515 {(1957); Fry v Coimty aif

; :‘Albemaﬂe, 86Va.. 195, 9; S.E. 1004 (1890), See also Messfm W Bum'en 321": g

- 5.E.2d 657, 6 e5(1984) This. immumty is'based on the theory that the' sovereign |
' -'cannot be su withoutlgﬁts consent,, and that a designated agency - of the,; :
.soverelgn is likewise imm :

e Tofthe extent that a municlpallty, I e city or town, is;engaged in' a gove mental

function, thé same sovereign :mmunity applies to the. municipality. Seeoggard

- v. Gty of Richmond| 172 Va. {145, ‘:147 200 S.E. 610 (1939) Emergency
response and Iaw enforcement activrties are clearly governmental functlons

,Distrlct of: Columbua- Sovereign immunity from most tort Iiablllty claims has been: _
' abandoned in the' District: of Columbia:: Only in the:case of discretionary; functions = -
' those “of such a nature as to pose?threatsgto the quality and effi ciency 0 -;govemment '

in the Distnct if iiablllty in_tort was made the consequence of negl:gent actior omission"
- does sovereign |mmunltyl still- apply. Wade v. District of Columbia, 310

 A.2d 857,860 (D.C. App. 1973). This Isitrue for both suits againstrlthe D:stnct _'

government and agalnst emplo “,eea‘ ‘of the Distnct

-Maryland Maryland has a hybnd system of soverelgn immunity and specif‘cally

authorized: liabrlity By common law a Iécal gogemment in-Maryland! §has immunity, for:

o governmental functions, but] not proprietary, functrons mcludlné the! construction fnd.:.
-_malntenance of publré roads and: sidewaiks Taa_’]er v. Montgome. ,;County 300 iMd.

539; 54648, 479 A.2d 1321, 1324-25(1984); Hous:ngéAuaﬁonzy of Baltimore City. v.
Bennett, 359 Md. 356, 358-60; 754 A. 2d 367 368-69 (2000) Sove |gn immunlty,Ehas

| _been somewhat abrogated by; statute: .

When an accident occurs: while an emergency vehicle is responding to a cali or.
pursuing a suspect recovery against a local ;govemment can be |IlTlltEd to§

Mutual Ald Immunltles Memo
COGI NCR-EPC 6[ 5/03 LR
v Page 4"



o B/sme mvolved thelllabillty
- to an: innocent: bystander énsmg ‘out of a high—speed police. pursuit of a: ‘bank robber
 into the [District of|Columbla. *{The United States Court of Appeals for the District of.

Columbia- afﬁrmed a verd:ct in’ favoo of. the ‘injured- plaintiff.. ‘The Court held that:‘ -
- resolutron of the ! lrabrllty ilssues were' under District of Columbia law, not Virginia- law, "
- and, therefore, Vrrg:ma rmmunrties did- not apply Foreign Iaw ina forelgn trlbunal were '
. applied: agamst i |rg|nla law enforcement offcer ‘and. hlsﬁ employer for. acti itres‘

'-_states mandatory insurance mrnlmums ($20 000 per |ndiV|duaI/$40 000 per* '_ '
- occurrence 4$10,000 property damage);’ or whatever: higher coverage may be in -
. ;_;place ‘Md.Cts.8Jud.Proc. §‘Cocle '§5-639; iMd. Trans ‘Code:§19-103. The;dnver :
= oofr the ‘emdrgency, vehicle: 1S absolutely immuneé*unless the in]ured partv can :
" show, grossmeglugl‘ence g :
o ThelLocal Government Tort Claims Act (Md: Cts: 83udProc. Code Ann. §5—3o1 et
Cseqy requires a govemmental *ent’lty to defend and. lndemnlfyirts employees
- (including: most volunteer f‘ref‘ghters, paramedscs, or emergency medical service
o prov:ders) for any, allegatlon of miscof'lduct that occurs.within theiscope of thelr '

. employment (oryéiin the ‘case: ofévolunteers, within the }sc0pe of thelr service to -

. the local govemment) ThIS Actralso‘lrmits the liability; of-a- munlclpallty for suchi
---'--'conduct;rto 3;200‘000 per mdivldua $500,000 per ‘occurrence’and: requires a
~ potential- clalmant to: provlde noti ! within 180 days og“fthe alleged tortuous: |
~conduict. - Fallure. to provide such rllotlce is-a bas:s for;the dlsmlssal of the -
" htgation.
o Employees retain certaln common Iaw immunltles buta generally not :mmune .
- from sfnls that involve non—drscretlonagy%actions. Thus, ‘most surtﬁ in Maryland :
- involving torts. underEstate law are brought against employees and not ag inst
--the local govemments . _

_','These varying systems of tort llablllty create anomalous and potent:ally untenable

" results in:the’ case! ofrmutual .aid- requested and grven across state: bou

-; assustmgtpartles carried rthenr immunu structure w:th them from state to rstate, the,

~_problems. would : be - -‘minimized: % “How ver, “since rB/scae v Anlrngton County, 238 o
| US.AppD C 206 (1.984), thrs has not}been the'case. ] |

ndanes If

of rllngton County and one of its police off icers, for lnjunes .

recognized: as legrtr ateéundemlthe common law of both junsdlctions (hot pursmt f.a-

‘-fleemg felon) S
. Indemmf catlon

'Indemnif‘ catlon haSgaIso presented a problem for some of the ]Lll‘iSdICtiOFIS in; the;
- Natronal{Capll:aI Region. Until last year the Dlstnct ofgColumbra was precluded: from:
Indemnifying assisting ‘ Junsdlctlonséunder the 'Federal

 Section 11341 (a)(1)(A), which. prohiblls the District Government| from ‘spending or;
' obligatlng funds in the absence of Congresslonal authority.: i-lowever, in 2002, the Office ;}-

- of Management and Budget rnterpreted the D:stnct’s vanbus fscal authorities to permrt{; o

| Antideficiency, Act, 31 US.C..

_ - Mutual Aid Immunities Memo v
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g prov:sion at the: requ

hav

acqursrtlon of insurance to' cover the potentral of Indemnrfymg other govemmental""

entities, |f acquired through a specifc budget act fon that purpose

f.The abrllty of a Mrrginra Iocai govemment to,:indemnrfy other govemmenis (or even to S
3 .ienter intof an ‘agfeement to do: so) presents a legal’ |mpediment tolmany -mutubli faid

f‘agreemen By aw,L absent -a:statute - expressly permrttmgi rndemnlfcation, Virginia -
- countles,ras subdrvislons of the, Commonwealth cannodlndemnify other entities: against,;--;
' third:party. claims for injury, to person- on,property, because to do so- would improperly; -

o waive thefcountiesfsoverergn immumty .See 1976 Report af Me!Aupmey General 51-‘

l
1
l

Conversel the Man/iand statute that permits a Iocal govemment to enter into mutual_

o ‘_':'ardiagree ents. for iawg:trliforcement servrces “requires th'%t suchgagreements cor;itain a
| ngljurisdiction will defendtand indemnify, responding officers. -
' This|applies Interstate as well as intrastate . Md. Crim Proc. Code @nn. §2-105(e)(2)(il) -
i (formeriy, Md., Code!art. 27% §6028) A!though permissible, agreements concerning the
- proy s:on;of ﬁre, rescue or emergencyfmedical servlces are not: reqﬂured to contain such -

a pr vrsion except as to agreementsito protect federal properties Md. Code art. 38A =

O
o senncnms FOR sor.unons

For over erght years, attorneys representing COG and its member govemments have, '

. been: wrestimgt with - thefseemingly, insoluble problems presented§ by;é trymg t0"_ -
o accommodate the§ statutes land ‘case iaw of three jurisdictions; in order tojutllize and =
, expandamutual aid. A number of contractual amendments have been suggested over

the years, but have met with ob]ections from one o more Jurrsdlctlon S counsel

: Meanwhile, managers, polrce chiefs,ifre chlefs and other local govemment offcials :

_ e‘L"been trying to: prov:de maxrmum mutual ‘support in: emergency crrcumstances, as’
_well %s provrdrng trmely backup to] normal public safety operat:ons However, many, of
.the existmg COG-rnitrated mutual aid agreements. are outdated;{ and ‘many, other _

funcl:rons need to. be addressed on; an: interjurrsdictional basis. The local gove’irnment;

: attomeys have been loathe to conf'rm the legal’ suff‘creno/ of amendments tol existing
. agreements or;’ of new agreemenls ‘because of the underlyrng Iegal inconstancres,'-_-
outlrned above o . _ | . :

The Council of Govemments’ Juiy 30 2002 GAP Report appropriately indrcated

“Until the question ofundemnifcation for respondmg mutual ald G

. jurisdictions] is addressediitiwﬂl be. dlffcult to; revise or. draﬂtmutual ad e
_ agreements and plans. - Jurlsdrctlons need to know they will: be exempt;* [

_from- liabilrty should they, respond to an emergency, and ralso in cases. of SRR S

S e MutualArdImmunItlsMemo
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o ;states, the Dlstrlct the \[rgln Islands and Puerto Rlco are now members o

pre-planned events (e g. lnaugurat:ons World Bank meetrngs) WhICh may
requsre responses pnor to a state of emergency - .

50 The Exlstlng Interstate Compact |s Not Suff‘ crent

' The current Emergency Management Assisl:ance Compact (EMAC) is angattempt to deal -
- with “these ‘Issues.l . It does iaddress certain - issues oﬁ?lrabmty ! limitation - and
- indemnification when ‘states or:local: governments render assustance{ at. the specific -
- 'fequest of a gavemor(armayor inthe case of the District). Maryland and. v|rg|n|a were
o early: state s:gnatones 10 EMAG; - after. the- “indemnification “Issue was} tesolvedg as -
“ indic ted above, “the: District of Columbla hasmowlbecome a srgnatoryF (Forty-mne S

in

EMAC Y

o ' ,There are at Ieast two major reasons why EMAC does not resolve the concems oflzthe"
R attomeys for. the govemments in the Natlonal Capital Reglon- :

_' : By; its terms, EMACfonly applies to asmstance rendered pursuant to a gubernatorlal
'declaratron 3

-“[T]o provldei fon mutual assustance between the states entenng |nto this
._; compact in manag‘mg any, emergency or: drsaster that.is duly declared by,ﬂ the
,lj_'governor; ‘ofi the affected  state(s), lwhether arising : from “natural - dlsaster,

o technologlcal hazard _man- -made drsaster civil; emergency, aspects or resources.

shortages, commun:tyg dlsorders, msurgency, o enem)t attack " Emergency o
Management/lssistanée Compaa; Article 1. |

: Although local governments fand their employees a COVEI‘Edl W‘thm the defnitlon oﬁ-_. .
- state. (and Washmgtons Mayor: is ‘deemed a: qgovernor for purpdses of the: compact),a
" EMAC does oot cover lnstancés of reglonal emergenéy

“stateWIde” or “interstate”. emergency requlrmg gubematonal declaration. A’ major f‘re, o

. a beltway, chemical’ “spill,. or a. hospital ‘bomb threat: may, be; suffcuent to tngger- '

assustance; under an exnstlngg or’ proposed mter-local mutual aid. agreement but any

g protectfons offered by EMAG wrll not ﬂow unless the affected govemor.z declares the .

emergency

-EMAC only,rpartlally addresses?the Issues of |Iablllty and relmbursement

T “Off cers or employees Lo&a party state rendenng ald in another state pursuant to s
- this compact shall ibe €0
s '_:and lmmunity purposes; and no party, stateior its! offcersgozj employees rendenng -
aid in' another state. pursuant to thi compact shall be:liable | on account of anyg
¢ act-or omission in good faith: on the part,lof such forces whlle ) engaged oron. -
TRt -.accountfof the: maintenance’ or use of any, equipment or@supplles in connectlon;»
e .therewlth Good falth ln thIS arhcle shall ﬁnot mclude wrllful mlsconduct gross

Muh.ral Aid Immunltles Memog ._ R
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that do hot rise to the. Ievel ofa

srdered agents of the requestung state for tort liability



“neglagence or recklessness j'J'.'-'merg_erlc;v 'Mana_'qement Assistar;ce- 'CC"__"PECI‘,
Article VI o, TR, Anagemen: L1588, _

3“Any
_-relmbursed by the .pa, ;

‘state receiv:ng isuch’ aid for any,

pal'ty state renderlng ald In anothersstate pursuant to thlS compact shall be |
loss ot damage toor . .

_'expense mcurred |n the operation of; any equ:pment and the: provrslon of- anyi o |

- service in ‘answering a |
B W|th such requests t Artlcle E:I expenses [anury compensatlon and. death -
- benefits] 'shall ‘not - be ‘reimbu
: Managemenq/lssfstance FC'ampacd*Artrcle X.

uest for. aid and for the costs: incurred in connectiod

- . Therefore, under EMAC a questlon exists whether the Ilabnhty Ilmltation adequately'

- filed in a forelgn jurisdiction. Local governmen ts or their employ

n _'proteclslthe focal: :go emmenls in-the- Natlo al Capltal Region. éLitlgationrmay still: be S

expend time, money, and; other: resources n: defendmg;lawsuits ‘evéen if ultimately;, "
. - dismissed ?Courts,{unused to the. specuf‘qhablllty provisions. oflthe dlfferlng Jurisd:ctlons,

- .may, render mcon5|stent judgmenos Many: of ithe emergency incidents that concern:
& Ioca'lldes cannot reasonably be . deemed ‘testmg or | training : activities under EMAC.-
= Attomeys concemed about these pote tial! negatlves canno in: professional conscience'
g tecommend executing interlocal agree ents based upon EMAC’ i _

. RECOMMENDATION

- Most recently an' ad li‘lac group of attorneys and other government representatlves has; _‘
 metto address theselissues and to recdmmend a possible'Solution, SO

The group has.. Included most of the attorneys representmg the: elghteen CG)G
jurisdictions -.(all- were invited : and have been ‘furnished | ‘ongoing matenals), the
: _:Emergencyg Management Drrectors of. Maryland Vlrgmla, and the District of Columbia,
‘ Erepresentatlves of the two state Attome Generalxsthe Director of the Office of National'
- Capital Reglon Coordlnation of the: Department of Homeland Secunty, as well as a staff-
“attorney, of that Department. Participatlon was also oﬁ’ered to the Department of Justlce :

- jand to other affected federal agencies.

| -Potentlal solutlons con5|dered and rejected have mcluded

B ='-_ “{_.Posslble amendments to: EMAC to authonze dnlllng down to Iocal govemment
. -declared emergencres L .
: _-"{Possrble amendments to EMAC to preclude any Ilablllty on thelpart of

L govemments or employees renderlng requested. assistance o

ble ‘under this:’ prov:smn"" Emeryenq/' .'

es.may, be; I'EQUII‘Ed to:

: i'j_.'Adoptlon of ‘an ' additional- regional Interstate compact to alfldress the specif‘c.. L

-~ ‘needs’ of the National Capital Region. :
‘e Parallel gevlslon of. the tort liability prowslons of the two states and the District of _
g 'Columbl by the state Iegislaturesi the D C Council and Congress B
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- :- The dlSCUSSIOh then turned to the solution of a smgle federal statute bottomed on the
- unique needs’and requirements of the Nationai Capital. Reg:on to address the - o
i communal needs of the Region s Iocal governmenls and thelnemployees

- _After everal months of meetings, discussiorls and exchanged draﬂs the aal hoc group,
e includrng the two State. élttomeys General li‘epresentatives, recommend Congressronal
- 'enacl:ment ofa statute which wodld do'the: fbliowing S

and descnbe the Federal interest in assisting in the resolution of these concems.;-

. Set forthithe. defnit:ions needed for, fair and. validi construction of the' statute

S .fincluding;a ‘specific definition” ol% the :Natlonai Capital . ‘Region - Wthh allows
-~ contigtious. mutualfaid beyond the: ‘current boundaries when: required"S o

. '?Specrrcally Eauthorizes intedocal mutual ‘aid ! agreements regardless ‘*of

. :requlreme is for. og Iimitations on indemnifcation and %uthorizes state or federal
agencies participate as well when appropnate

. e Specifically -permit the' District o enter iinto- such agreements wlthout vrolatingl

© lthe'Antidefi ciency Act.

s Pro des for: absolute immunity for . junsdlctions andg emplo ees rendering
e assistanceﬁ Ieavmg tothefstatutory or’ common law. of; each jurisdiction tofashion '
- agency,or| pondeatsupen’onirab‘iiity onthe part;of the requesting Junsdiction if

- suchidide redasa matter of public policy.. ,
e Acknowiedges existing ‘mutual aid agreemenls and provides for future '
o supplef'nentary agreements |

“ ,The aa} hac group recommends enactment of the attached legislativellanguage m the

~ earnest beliefithat the interests. oflfederal, state, and local government entities are, best

o served byé this:solution. 7Perhaps, most importantllg, we beheve that the resn:lents of the

.- Nationai Capital Reglon ;will be better protected byl.well planned well documented, and

-~ well executed: mutual aid; - mutual aid' ‘given unden a statute whlch protectslthe Iegal
' and lf nancial lntegnty of the participating govemmenls S

. NB: This paper viras prepared with assrslznoe from Sharorr“Pandak, Prinoe \i\mliam Oounty Attorney, Jav

Creech, Assistant County Attorney, Prince: George's County, Steve Maclsaac, Arlington County:

o -Atbomey, Chuck Thompson, Montgomery :County Attorney, and the Office of Arabella Teal,: Intenm

Corporation Counsel, D.C. The Information was consolidated ‘and this draft prepared by I.ee Ruck,

o General _Counsel MWQOG, who bears mponsibllity for any error herein,
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Assert ﬁndmgs that den onstrate the uniqueness of the Nationai Capital Regron oo



